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Pursuant to RAP 10.8, the State of Washington
respectfully provides the following two opinions as additional
authority in support of its Petition for Review:

This Court recently issued an opinion rejecting a
constitutional challenge to community custody conditions of
urinalysis and breath analysis. State v. Nelson, 565 P.3d 906
(March 29, 2025). This Court held that pre-enforcement

challenges to community custody conditions are not ripe for



review where they rest on the factually unsupported assumption
that the condition will be imposed “in an unreasonable manner”
and that there is no evidence as to whether or how the State will
enforce the condition. /d. at 914. The opinion relied on pre-
enforcement vagueness challenges, similar to the one made
here, where the challenger’s argument is based on the potential
for “[s]Jome future misapplication of the community custody
condition,” which necessarily depends ‘““on the particular
circumstances of the attempted enforcement” /d. at 913 quoting
State v. Cates, 183 Wn.2d 531, 534, 354 P.3d 832 (2015).
Additionally, Division Two issued an opinion yesterday
rejecting a vagueness challenge to the same community custody
condition challenged here. State v. Akeem Ali Moore, 59282-7-
11, 2025 WL 1807935 (Unpublished, July 1, 2025).! The court
held that the “conduct proscribed is clear and unambiguous,

[the defendant] must comply with the written restrictions

! This opinion is cited per GR 14.1. Additionally, the State
understands that a motion to publish is likely to be filed in
Moore.



provided by DOC; any reasonable person would understand
what is prohibited. Further, the condition is not vague because
DOC does not have unbridled discretion to set the geographic
boundaries.” Slip Op. at 2. Division Two also noted that the
condition is presumed constitutional because it mirrors the
statutory language of RCW 9.94A.704(3) and that the
defendant must carry the burden to prove unconstitutionality
beyond a reasonable doubt.

The State’s Petition for Review urged this court to accept
review pursuant to RAP 13.4(b)(1), (2), and 3. These two recent
opinions provide additional support for review per RAP
13.4(b)(1) and (2) because Division One’s opinion in this
matter is in conflict with binding Supreme Court authority and

with opinions of other divisions of the court of appeals.



The body of this statement contains 338 words, in
compliance with the 350-word limit set out in RAP 10.8(b).
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